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 TC "INTERESTS OF THE AMICUS" \f C \l "1" INTEREST OF THE AMICUS

With headquarters in Washington, D.C., ANH is the United States division of an international, not-for-profit, non-governmental organization.  ANH is the successor to the American Association for Health Freedom, which, in turn, is the successor to the American Preventive Medical Association.  ANH was founded in 2002.  It has a defined membership of 448 interested U.S. citizens and corporations with cognizable constitutional injuries resulting from the Patient Protection and Affordable Care Act (hereinafter “PPACA”) (Pub. L. No. 111-148, H.R. 3590), as amended by the Health Care and Education Reconciliation Act (Pub. L. No. 111-152, H.R. 4872).  In particular, ANH physician members provide integrative and alternative medical services not covered by health insurance and stand to experience a reduction in demand for services, resulting from PPACA’s individual mandate.  Those subject to that mandate will have fewer after-tax-dollars to devote to medical care not covered by health insurance.  ANH members who supply products to its physician members will also experience economic injury as demand for those products will likewise be reduced.  Some of ANH’s consumer members will be subject to the individual mandate and will be forced to pay for health insurance they do not want.
ANH promotes natural health and access to dietary supplements, alternative, and integrative therapies.  It defends its members’ constitutional rights in court and through the political lobby.  The organization is dedicated to promoting sustainable health and freedom of informed choice in health care through good science and law.  ANH seeks to protect the rights of natural health practitioners to practice and the right of consumers to choose the health care options they prefer.  ANH works to shift the medical paradigm from an exclusive focus on surgery, drugs and other conventional techniques to an “integrative” approach incorporating functional foods, dietary supplements and healthy lifestyles.  The preservation  of freedom of informed choice in health care is central to ANH’s mission. 

 TC "ARGUMENT" \f C \l "1" ARGUMENT

In Section 1501 TA \l "§ 1501" \s "1501" \c 2 , the PPACA requires all Americans not subject to exemption to contract for government approved or “qualified” private health insurance (the “Individual Mandate”).  Congress included no opt-out provision in the PPACA. 


Congress assessed the constitutionality of the Individual Mandate at the drafting stage.  In 2009 the Senate Finance Committee asked the Congressional Research Service to address the constitutionality of the Individual Mandate.  See Cong. Research Serv., Requiring Individuals to Obtain Health Insurance:  A Constitutional Analysis 3 (2009) TA \l "Cong. Research Serv., Requiring Individuals to Obtain Health Insurance:  A Constitutional Analysis 3 (2009)" \s "CRS" \c 3 .  The CRS concluded that 

[d]espite the breadth of powers that have been exercised under the Commerce Clause, it is unclear whether the clause would provide a solid constitutional foundation for legislation containing a requirement to have health insurance.  Whether such a requirement would be constitutional under the Commerce Clause is perhaps the most challenging question posed by such a proposal, as it is a novel issue whether Congress may use this clause to require an individual to purchase a good or a service.

Id.  The CRS TA \s "CRS" ’s concerns notwithstanding, Congress enacted PPACA with language linking the Mandate to interstate commerce.  See PPACA § 1501 TA \s "1501" (a).  Congress never considered the law’s impact on individual liberties.  PPACA forms a system that compels Americans to purchase health insurance from private companies.  This is the first time that the federal government has compelled Americans to make a private purchase of a service.  The service provides insurance coverage for a subset of medical services offered in America, i.e., those that HHS considers qualified for coverage.  HHS has never recognized alternative and integrative medicine as deserving of insurance coverage despite the fact that an estimated 38 million Americans rely on that subcategory of care as their means for achieving wellness.  See Michael Ruggio, et al., Complementary and Alternative Medicine:  Longstanding Legal Obstacles to Cutting Edge Treatment, 2 J. Health & Life Sci. L. 137, 142 (2009) TA \l "Michael Ruggio, et al., Complementary and Alternative Medicine:  Longstanding Legal Obstacles to Cutting Edge Treatment, 2 J. Health & Life Sci. L. 137 (2009)" \s "Ruggio" \c 3 .  In the United States, at least one third of consumer demand for health care services is directed at such care.  See Lori B. Andrews, The Shadow Health Care System:  Regulation of Alternative Health Care Providers, 32 Hous. L. Rev. 1273, 1274 (1996) TA \l "Lori B. Andrews, The Shadow Health Care System:  Regulation of Alternative Health Care Providers, 32 Hous. L. Rev. 1273 (1996)" \s "Andrews" \c 3  (noting that “[a] study published in the New England Journal of Medicine found that in 1990, 425 million Americans consulted alternative providers, while only 288 million consulted primary care physicians”) (citing David M. Eisenberg et al., Unconventional Medicine in the United States: Prevalence, Costs, and Patterns of Use, 328 New Eng. J. Med. 246, 246 (1993) TA \l "David M. Eisenberg et al., Unconventional Medicine in the United States: Prevalence, Costs, and Patterns of Use, 328 New Eng. J. Med. 246 (1993)" \s "Eisenberg" \c 3 ).  Alternative and integrative medicine is typically far less costly than conventional care.  See Barnes PM, Powell-Griner E, McFann K, Nahin TA \l "Nahin, R., et al., Costs of Complementary and Alternative Medicine (CAM) and Frequency of Visits to CAM Practitioners: United States, 2007. 15 pp. (PHS) 2009-1250 (July 30, 2009)" \s "Nahin" \c 3  RL. Complementary and alternative medicine use among adults:  United States, 2002. Advance data from vital health statistics; no 343. Hyattsville, Maryland: National Center for Health Statistics (2004) TA \l "Barnes PM, Powell-Griner E, McFann K, Nahin RL. Complementary and alternative medicine use among adults:  United States, 2002. Advance data from vital health statistics; no 343. Hyattsville, Maryland: National Center for Health Statistics (2004)" \s "Barnes" \c 3 
; see also Andrews, supra, at 1278-79 (“use of alternative providers can result in cost savings…  Nonphysician providers charge less for their services because they have much lower training costs and receive much lower salaries”).  It is the primary means of care delivered to a large percent of the people on earth.  See, e.g., World Health Organization, “Legal Status of Traditional Medicine and Complementary/Alternative Medicine: A Worldwide Review” (2001) TA \l "World Health Organization, \“Legal Status of Traditional Medicine and Complementary/Alternative Medicine: A Worldwide Review\” (2001)" \s "World Health Organization" \c 3 .
  In China, for instance, “traditional” medicine is based “on a holistic view of the patient and the patient’s symptoms, expressed in terms of the balance of yin and yang.”  Id. at 2 (stating that “Chinese traditional medicine encompasses a range of practices, including acupuncture, moxibustion, herbal medicines, manual therapies, exercises, breathing techniques, and diets”).  Ninety-five percent of general hospitals in china have unites for “traditional” medicine.  Id. at 148-49.  Traditional medicines account for 30% to 50% of total consumption.  Id.  With a population of more than 1.33 billion, hundreds of millions of Chinese citizens rely on such therapies for health care.  See CIA World Factbook:  China (2010) TA \l "CIA World Factbook:  China (2010)" \s "CIA World" \c 3 .


Beginning in 2014, all American citizens must enroll in a “qualified health plan.”  See PPACA §§ 1301 TA \l "§ 1301" \s "1301" \c 2 (a), 1501 TA \s "1501" .  A “qualified” plan must be certified by the Secretary of Health and Human Services (“HHS”).  See PPACA § 1301(A).  A “qualified” plan must contain certain essential health benefits including:  ambulatory patient services; emergency services; hospitalization; maternity and newborn care; mental health and substance use disorder services; prescription drugs; rehabilitative and habilitative services and devices; laboratory services; preventative and wellness services and chronic disease management; and pediatric services, including oral and vision care.  See PPACA § 1302 TA \l "§ 1302" \s "1302" \c 2 (b)(1).  In other words, the “qualified” plan must be “equal to the scope of benefits provided under a typical employer plan.”  See PPACA § 1302(b)(2)(A).  In order to discern the “typical” employer plan, the Secretary of HHS will “conduct a survey of employer-sponsored coverage to determine the benefits typically covered by employers.”  Id.  All qualifying plans must meet at least the “bronze” level of coverage.  See PPACA § 1302(a)(3).  A “bronze” plan will “provide a level of coverage that is designed to provide benefits that are actuarially equivalent to 60 percent of the full actuarial value of the benefits provided under the plan.”  Therefore, the level of coverage affects the percentage of covered medical expenditures that a plan is likely to pay.  The level of coverage does not, however, affect the type of medical services that are covered.  


A “typical” employer-sponsored plan provides no coverage for services that are alternative and integrative.  See Ruggio TA \s "Ruggio" , et al., supra, at 165-66.  Nonetheless, millions of Americans rely on alternative and integrative medicine for primary care.  By compelling citizens to purchase policies modeled after “typical” employer-sponsored plans, the PPACA forces those who presently depend on alternative and integrative medicine to pay with after-tax-dollars for care they do not want.  In addition, it denies them funds that could otherwise be paid for the care they do want.  It thereby denies them freedom of choice, constricts their liberty, and penalizes them for their exercise of free choice in receipt of medical care.  On the other side of the consultation table, it forces alternative and integrative practitioners to experience either a reduction or a total loss of patients, as those patients either lose their freedom to devote after-tax-dollars to such care or elect to receive conventional care because they are being forced to pay for it.  

A.  TC "Millions of Americans Rely on CAM Services" \f C \l "2" Millions of Americans Rely on CAM Services.
Complementary and Alternative Medicine (“CAM”) is “a group of diverse medical and health care systems, practices, and products that are not generally considered part of conventional medicine.”  See National Health Institutes, National Center for Complementary and Alternative Medicine, “What is CAM?” TA \l "National Health Institutes, National Center for Complementary and Alternative Medicine, \“What is CAM?\”" \s "National Health Institutes" \c 3 , available at, http://nccam.nih.gov/health/whatiscam/.
  CAM services fall into broad categories, “such as natural products, mind-body medicine, and manipulative and body-based practices.”  Id.  Natural products include vitamins, herbal medicines, minerals, and probiotics.  Id.  Mind-Body Medicine focuses on “interactions among the brain, mind, body, and behavior, with the intent to use the mind to affect physical functioning and promote health.”  Id.  Mind-body therapies included medication techniques, yoga, acupuncture, deep-breathing exercises, hypnotherapy, progressive relaxation, qi gong, and tai chi.  Id.  Manipulative and Body-Based practices “focus primarily on the structures and systems of the body, including the bones and joints, soft tissues, and circulatory and lymphatic systems.”  Id.  Spinal manipulation and massage therapy would fall within that category.  Id.  Other CAM services may include whole medical systems such as Ayurvedic medicine, traditional Chinese medicine, homeopathy, and naturopathy.  Id.  “Ayurveda” is a whole medical system that originated in India.  Id.  “It aims to integrate the body, mind and spirit to prevent and treat disease.  Therapies used include herbs, massage, and yoga.”  Id.  “Homeopathy … seeks to stimulate the body’s ability to heal itself by giving very small doses of highly diluted substances that in larger doses would produce illnesses or symptoms.”  Id.  “Naturopathy aims to support the body’s ability to heal itself through the use of dietary and lifestyle changes together with CAM therapies such as herbs, massage, and joint manipulation.”  Id.  “Integrative medicine” is a “practice that combines both conventional and CAM treatments for which there is evidence of safety and effectiveness.”  Id.

In 2009, the Centers for Disease Control and Prevention released a National Health Statistics Report analyzing the use of CAM services throughout 2007.  See Nahin, R., et al., Costs of Complementary and Alternative Medicine (CAM) and Frequency of Visits to CAM Practitioners: United States, 2007. 15 pp. (PHS) 2009-1250 (July 30, 2009) TA \s "Nahin" .
  Over the past decade the U.S. population has steadily increased its use of complementary and alternative medicine.  In 2007, the “overall prevalence of use” reached 38.3 percent of the population (83 million persons) and 11.8% of children (8.5 million children under age 18 years).  Id. at 1.  Adults in the United States spent $33.9 billion out of pocket on visits to CAM practitioners and purchases of CAM products, classes, and materials.  Id. at 3.  Moreover, 38.1 million adults made an estimated 354.2 million visits to CAM practitioners, at an estimated cost of $11.9 billion.  Id.  The increase in demand may be correlated with the fact that “[w]hile the medical model, or biomedicine, is extremely effective for treating infectious diseases and traumatic injuries, it is often ill equipped to handle complex, multifaceted chronic conditions.”  Michael H. Cohen, Holistic Health Care: Including Alternative and Complementary Medicine in Insurance and Regulatory Schemes, 38 Ariz. L. Rev. 83, 105 (1996) TA \l "Michael H. Cohen, Holistic Health Care: Including Alternative and Complementary Medicine in Insurance and Regulatory Schemes, 38 Ariz. L. Rev. 83 (1996)" \s "Cohen" \c 3 .  


In 2007, “the public spent $14.8 billion out of pocket to purchase nonvitamin, nonmineral, natural products—about 31% of the amount that the public spent out of pocket to buy pharmaceutical drugs in 2007.”  Id.  “The public also spent $12.4 billion out of pocket on visits to CAM providers, or 25% of that spent out of pocket for conventional physician services ($49.6 billion).”  Id.  The increased demand for CAM services permitted the CDC to conclude that “[CAM] expenditures, although a small fraction of total health-care spending in the United States, constitute a substantial part of out-of-pocket health-care costs and are comparable to out-of-pocket costs for conventional physician services and prescription drugs.”  Id. at 5 (emphasis added).  

To be sure, more than one-third of American adults rely on some form of CAM health care.  Id. at 1.  From an assessment of the briefs in this case, Plaintiff Jim Grapek is one of those citizens.  See Plaintiffs’ Opposition to Def.’s Mot. to Dism. at Exhibit 2, ¶ 12.  With millions of Americans relying on CAM health care, the need to protect access to those therapies is paramount. 

B.  TC "CAM Services Are Not Covered by \"Typical\" Employer-Sponsored Plans" \f C \l "2" CAM Services Are Not Covered by “Typical” Employer-Sponsored Plans.

Because “qualified” insurance plans under PPACA must mimic “typical” employer-sponsored plans (see PPACA § 1302 TA \s "1302" (b)(2)(A)), and CAM services are not included in the PPACA’s list of essential services (see PPACA § 1302(b)(1)), more than one-third of Americans who rely on CAM health care will not receive that care through the qualified plans mandated by the Federal Government.   

Medicare and Medicaid do not provide coverage for CAM services. See Ruggio TA \s "Ruggio" , et al., supra, at 165-66.  Private industry follows Medicare guidelines closely and, so, CAM services are rarely covered by private policies.  Id.  The private health insurance industry relies extensively on data produced by the Centers for Medicare and Medicaid Services (“CMS”) and the Health Care Financing Administration (“HCFA”).  The use of CMS codes for health services, for example, has helped to create powerful data bases that drive much of health care.  Typical health insurance policies do not cover CAM services.  Id. (explaining that “[t]he third-party reimbursement system is strongly biased against holistic care, ‘from Medicare down to the smallest private health plan’”).  Medicare provides very limited coverage for CAM services.  Id.  “Because reimbursement is often unavailable, CAM remains largely limited to those who can afford it, leaving less economically privileged patients with few or no alternatives to conventional care.”  Id.; see also Barbara L. Atwell, Mainstreaming Complementary and Alternative Medicine in the Fact of Uncertainty, 72 UMKC L. Rev. 593, 594 (2004). TA \l "Barbara L. Atwell, Mainstreaming Complementary and Alternative Medicine in the Fact of Uncertainty, 72 UMKC L. Rev. 593 (2004)." \s "Atwell" \c 3   

The insurance industry has historically denied coverage for CAM therapies, “in part because orthodox physicians’ view of what constitutes health care has underlied reimbursement policies.”  Cohen TA \s "Cohen" , supra, at 106 (observing that, “[i]n unconsciously adopting the mechanistic model of healing, insurance rules affirm a culturally biased model of healing”).  
C.  TC "Most Americans Cannot Afford Conventional Health Insurance and CAM Services" \f C \l "2" Most Americans Cannot Afford Conventional Health Insurance and CAM Services.

According to the U.S. Census Bureau’s Current Population Survey, the median American income is $50,303 before taxes and excluding capital gains.  See U.S. Census Bureau, Annual Social and Economic (ASEC) Supplement; Income Distribution Measures, by Definition of Income:  2008. TA \l "U.S. Census Bureau, Annual Social and Economic (ASEC) Supplement; Income Distribution Measures, by Definition of Income:  2008." \s "ASEC" \c 3 
  The mean American income in 2008 was $68,424.  Id.  According to the Congressional Budget Office (“CBO”) and the Joint Committee on Taxation (“JCT”), the average premium available under a “bronze” PPACA “qualified” policy will cost between $4,500 and $5,000.  See Cong. Budget Office, Letter from Douglas Elmendorf to Senator Olympia Snowe Providing Estimated Premiums for “Bronze” Coverage Under the PPACA, at 2 (Jan. 11, 2010). TA \l "Cong. Budget Office, Letter from Douglas Elmendorf to Senator Olympia Snowe Providing Estimated Premiums for \“Bronze\” Coverage Under the PPACA (Jan. 11, 2010)." \s "Elmendorf" \c 3 
  

For the average American, the $5,000 cost for a “bronze” plan will not exceed eight percent of their income and, so, they will not be eligible for Government subsidized health care.  See PPACA § 1501 TA \s "1501"  and 10106 adding IRC §§ 5000A TA \l "§ 1501 at § 5000A" \s "5000A" \c 2 (d) and (e); § 1002 of Reconciliation Bill (providing subsidies for insurance premiums that exceed 8% of household income).  The purchase of a “bronze” plan at $5,000 per year, however, will become one of the largest expenses for the average American.  See U.S. Department of Labor, Bureau of Labor Statistics; Consumer Expenditures in 2008, at 2 (March 2010) TA \l "U.S. Department of Labor, Bureau of Labor Statistics; Consumer Expenditures in 2008 (March 2010)" \s "Department of Labor" \c 3 .
  In 2008, average United States consumers spent $50,486 of their gross taxable wages.  Id.  Of those expenses, housing (33.9%) and transportation (17%) consumed the largest portion of the average paycheck.  Id.  Based on average expenditures of $50,486, a “bronze” policy at $5,000 per year would represent 9.9% of average household expenditures, or about 7.3% of the average income.  See id.  Americans in 2008 spent more money only on food, housing, transportation, and Social Security.  Id.  Given that Americans devoted just 5.9% of their total expenditures ($2,976) for healthcare in 2008, the increased premium for a “bronze” plan will require more funds that would otherwise be available for CAM health care.  

PPACA’s Individual Mandate substantially interferes with Americans’ ability to obtain CAM health care because it compels the purchase of a specific type of care with funds that would otherwise be used to purchase CAM services.  The average American has a limited budget to purchase goods and services.  See id.  Because the PPACA health insurance plans will not cover CAM health care, government-mandated insurance will either reduce the availability of funds to pay for CAM, or raise health care costs to unaffordable levels for average Americans seeking CAM services.  

Accordingly, the PPACA is directly responsible for average Americans’ inability to pay for CAM services they seek.  PPACA requires the purchase of an expensive product—health insurance.  That insurance does not meet the needs of millions of Americans seeking CAM health care.  Those Americans must now double their health care expenditures to pay their existing CAM health care in addition to unwanted PPACA’s mandated insurance or discontinue their preferred care altogether.  Most Americans cannot afford  the compelled expenditure and, so, they must abandon the care they desire in favor of the government’s orthodoxy.  

D.  TC "The right to decline unwanted medical treatment and refrain from paying for unwanted care is fundamental" \f C \l "2" The right to decline unwanted medical treatment and refrain from paying for unwanted care is fundamental.


The United States Supreme Court consistently recognized the fundamental right to decline unwanted medical treatment..  The fundamental liberty interest in one’s physician-patient relationship is a corollary to that right and is protected under the Due Process Clause of the Fifth and Fourteenth Amendments to the United States Constitution.  The right to make medical choices is protected under the right to privacy, emanating from the penumbras of the Bill of Rights, including the First, Third, Fourth, Fifth, and Ninth Amendments to the U.S. Constitution.  Accordingly, the State cannot impose obstacles that significantly impair citizens’ rights to access lawful medical care of their choosing and to refrain from paying for and receiving unwanted medical care. 


The right to make autonomous medical decisions is one of the “oldest fundamental rights recognized by the law.”  See Jessie Hill, The Constitutional Right to Make Medical Treatment Decisions:  A Tale of Two Doctrines, 86 Tex. L. Rev. 277, 304-05 (2008) TA \l "Jessie Hill, The Constitutional Right to Make Medical Treatment Decisions:  A Tale of Two Doctrines, 86 Tex. L. Rev. 277 (2008)" \s "Hill" \c 3  (describing the Supreme Court’s “autonomy cases” and concluding that “[i]t is largely the bodily integrity right, combined with the right to make certain intimate and important decisions autonomously, that is front and center in the autonomy line of cases”); Abigail Alliance for Better Access to Developmental Drugs v. von Eschenbach, 445 F.3d 470, 480 (D.C. Cir. 2006) TA \l "Abigail Alliance for Better Access to Developmental Drugs v. von Eschenbach, 445 F.3d 470 (D.C. Cir. 2006)" \s "Abigail" \c 1  (“[a] right to control over one’s body has deep roots in the common law”), rev’d en banc, 495 F.3d 695 (D.C. Cir. 2007); In re Cincinnati Radiation Litig., 874 F.Supp. 796, 816-18 (S.D. Ohio 1995) TA \l "In re Cincinnati Radiation Litig., 874 F.Supp. 796 (S.D. Ohio 1995)" \s "Cincinnati" \c 1  (collecting U.S. Supreme Court cases concerning the right to be free from unwanted bodily intrusions).  


In Griswold, the Supreme Court confirmed that the right to make medical treatment decisions protects married couples’ access to contraception.  See Griswold v. Connecticut, 381 U.S. 479, 480 (1965) TA \l "Griswold v. Connecticut, 381 U.S. 479 (1965)" \s "Griswold" \c 1 .  The Planned Parenthood League’s executive and medical directors had been convicted as accessories for giving “information, instruction, and medical advice to married persons as to the means of preventing conception.”  Id.  Although largely considered for its relation to marital privacy, the Griswold decision clearly implicated the right to receive advice and make medical treatment decisions.  See id. at 482 (“[the] law … operates directly on an intimate relation of husband and wife and their physician’s role in one aspect of that relation”) (emphasis added).  “Griswold thus concerned the right to protect one’s health through medical treatment choices made autonomously and without government interference—not only in the sense that it centered on the right of married persons to use some drugs or devices available primarily by prescription but also in the sense that the right of some women to protect their health by avoiding pregnancy was at stake in a very real way.”  Hill TA \s "Hill" , supra, at 307.  


In Eisenstadt, the Court extended the Griswold TA \s "Griswold"  decision to encompass a privacy right for all individuals.  See Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) TA \l "Eisenstadt v. Baird, 405 U.S. 438 (1972)" \s "Eisenstadt" \c 1 .  In Roe v. Wade and Doe v. Bolton, the Court determined that privacy rights under the Constitution were broad enough to include an individual’s right to make medical decisions including whether to terminate a pregnancy.  See Roe v. Wade, 410 U.S. 179 (1973) TA \l "Roe v. Wade, 410 U.S. 179 (1973)" \s "Roe" \c 1 .  The focus on medical choice was most apparent in Justice Douglas’s concurring opinion wherein he considered the issue to partly concern the constitutional right “to care for one’s health and person” or the “right to seek advice on one’s health and the right to place reliance on the physician of one’s choice.”  See id. at 758, 761-62 (stating that the right to rely on the physician of one’s choice is “basic to Fourteenth Amendment values”).  According to Justice Douglas, “[t]he imposition by the State of group controls over the physician-patient relationship is not made on any medical procedure apart from abortion, no matter how dangerous the medical step may be.  The oversight imposed on the physician and patient in abortion cases denies them their ‘liberty,’ viz., their right of privacy without any compelling, discernible state interest.”  Id. at 762.  


The Court further expounded on the fundamental right to medical autonomy in Casey.  See Planned Parenthood v. Se. of Pa. v. Casey, 505 U.S. 833, 851 (1992) TA \l "Planned Parenthood v. Se. of Pa. v. Casey, 505 U.S. 833 (1992)" \s "Casey" \c 1 .  When confronting Pennsylvanian statutory conditions on the right to receive an abortion, the Court stated:

Our law affords constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education.  Our cases recognize the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child…  These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment.  At the heart of liberty is the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.

Id. at 851 (internal citations omitted; emphasis original).  Indeed, Casey TA \s "Casey"  characterized the Roe TA \s "Roe"  decision as follows:  “Roe … may be seen not only as an exemplar of Griswold TA \s "Griswold"  liberty but as a rule (whether or not mistaken) of personal autonomy and bodily integrity, with doctrinal affinity to cases recognizing limits on governmental power mandate treatment or to bar its rejection.”  Id. at 857.  

Therefore, the Supreme Court has acknowledged the right to make autonomous medical decisions, particularly when those decisions do not conflict with personal safety or involve access to unlawful medical care.  See, e.g., Mitchell v. Clayton, 995 F.2d 772, 775 (7th Cir. 1993) TA \l "Mitchell v. Clayton, 995 F.2d 772 (7th Cir. 1993)" \s "Mitchell" \c 1  (no constitutional right to access treatments when government has reasonably prohibited the treatment for the safety of citizens); United States v. Burzynski Cancer Research Institute, 819 F.2d 1301, 1313-14 (5th Cir. 1987) TA \l "United States v. Burzynski Cancer Research Institute, 819 F.2d 1301 (5th Cir. 1987)" \s "Burzynski" \c 1  (no constitutional right to access drugs that were not approved by the FDA); Carnohan v. United States, 616 F.2d 1120, 1122 (9th Cir. 1980) TA \l "Carnohan v. United States, 616 F.2d 1120 (9th Cir. 1980)" \s "Carnohan" \c 1  (no constitutional right to access unapproved new drug “Laetrile” when government prohibited access to the drug through police power and in the interest of public safety); Abigail TA \s "Abigail"  Alliance for Better Access to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 711-12 (D.C. Cir. 2007) (government has long history of regulating the safety of drugs and, therefore, plaintiffs had no fundamental right to access unapproved drugs).
E.  TC "The Constitution protects the right to refuse medical treatment" \f C \l "2" The Constitution protects the right to refuse medical treatment
In Cruzan, the Court acknowledged that autonomous control over medical decisions is a “deeply personal decision.”  Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261, 289 (1990) TA \l "Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261 (1990)" \s "Cruzan" \c 1  (Scalia, J., concurring).  When Nancy Beth Cruzan’s parents sought to terminate their daughter’s artificial feeding and hydration, thus effectively ending her life, Justice Souter recognized the burden on the “patient’s liberty, dignity, and freedom to determine the course of her own treatment.”  Id. at 289 (Souter, J., dissenting).  The Cruzan Court upheld a Missouri law that prevented Nancy Beth Cruzan’s parents from terminating her life absent “clear and convincing evidence.”  Id. at 266.  In its majority opinion, however, the Court recognized that “[e]very human being of adult years and sound mind has a right to determine what shall be done with his own body.”  Id. at 289.  The Cruzans were unsuccessful at the Supreme Court level not because Nancy Beth Cruzan lacked a right to determine her medical fate.  Rather, the Cruzans lost because they sought to exercise Nancy Beth Cruzan’s right on her behalf, as third parties.  Id. at 284.  The Cruzan decision encompasses  the right to refuse medical care.  Id. at 277 (“the common-law doctrine of informed consent is viewed as generally encompassing the right of a competent individual to refuse medical treatment”).  “Anglo-American law starts with the premise of thorough-going self determination.  It follows that each man is considered to be master of his own body, and he may, if he be of sound mind, expressly prohibit the performance of lifesaving, or other medical treatment.”  Id. at 305 (Brennan, J., dissenting) (citing Natanson v. Kline, 350 P.2d 1093, 1104 (Kan. 1960) TA \l "Natanson v. Kline, 350 P.2d 1093 (Kan. 1960)" \s "Kline" \c 1 ).  

If an individual in free American society has the right to refuse medical care then, a fortiori, that individual has the right to refuse payment for unwanted care.  The right to refuse payment for unwanted medical care is a corollary to the right of refusal.  Indeed, in Cruzan TA \s "Cruzan" , the Court recognized that the right to refuse medical attention, a right deeply rooted in the Nation’s traditions, is itself derivative from other rights; a “logical corollary of the doctrine of informed consent.”  Id. at 270.  Just as the right to refuse unwanted medical care stems from the doctrine of informed consent, so too, the right to refuse payment for unwanted services stems from the rightto refuse unwanted care.  Any other conclusion substantially impairs the right to refuse medical care.  


Medical insurance is medical care paid forward.  See Lee Ann Obringer and Melissa Jeffries, “How Health Insurance Works,” Discovery Health (2010) TA \l "Lee Ann Obringer and Melissa Jeffries, \“How Health Insurance Works,\” Discovery Health (2010)" \s "Obringer" \c 3 .
  An individual contracts for medical insurance and pays premiums for the benefit of covered care.  Id. (explaining that “[i]nsurance is a bit like a gamble between [the insured] and the insurance company.  The company bets that they’ll take in more money in premiums than they have to pay out in benefits…”).  Insurance companies apply the individual’s premiums against future medical expenses incurred.  Id.  For a select few, the costs of medical services exceed the premiums paid.  For others, however, medical care received has been paid twice over by the time a major medical procedure is required.  Insurance companies would not operate at a profit otherwise.


When medical care paid forward is unwanted medical care, the right to refuse such medical procedures is burdened.  Those who would refuse medical treatment may do so for a variety of reasons.  The plaintiff in the instant lawsuit who has chosen alternative health care has rejected the kind of  care covered by government qualified plans.  Forced to pay premiums for medicalcare he does not want,  his ability, and thus his freedom, to choose care he does want is burdened.  Compelled payments for unwanted health care effectively penalize the right to refuse that care.  The PPACA’s individual mandate thereby violates the fundamental right to refuse medical treatment protected by the Due Process Clause of the United States Constitution.  

The high Court’s precedent establishes a right to personal control over medical decisions, particularly when such decisions do not threaten personal safety.  That right cannot be burdened by government regulation absent compelling circumstances.  See J. Paul Singleton, The Good, the Bad, and the Ugly: How the Due Process Clause May Limit Comprehensive Health Care Reform, 77 Tenn. L. Rev. 413, 426-427 (2010) TA \l "J. Paul Singleton, The Good, the Bad, and the Ugly: How the Due Process Clause May Limit Comprehensive Health Care Reform, 77 Tenn. L. Rev. 413 (2010)" \s "Singleton" \c 3  (summarizing Supreme Court precedent and explaining that “history suggests that even in some of the most extreme circumstances a similar right has traditionally been protected) (collecting cases).  
F.  TC "The Constitution protects the patient-doctor relationship" \f C \l "2" The Constitution protects the patient-doctor relationship
Courts have protected the patient-doctor relationship through the right of privacy guaranteed by the Due Process Clause of the Fifth and Fourteenth Amendments, including the right to intimate association.  See Roberts v. U.S. Jaycees, 468 U.S. 609, 617-18 (1984) TA \l "Roberts v. U.S. Jaycees, 468 U.S. 609 (1984)" \s "Roberts" \c 1  (“when the State interferes with individuals' selection of those with whom they wish to join in a common endeavor, freedom of association in both of its forms may be implicated”).  It “has long recognized that, because the Bill of Rights is designed to secure individual liberty, it must afford the formation and preservation of certain kinds of highly personal relationships a substantial measure of sanctuary from unjustified interference by the State.”  Id. at 619 (collecting cases).  

The right of intimate association also entails the right to be free from compulsory intimate relationships.  In Roberts TA \s "Roberts" , Justice Brennan explained that the “[f]reedom of association … plainly presupposes a freedom not to associate.”  Roberts, 468 U.S. at 623; see also Thomas S. by Brooks v. Flaherty, 699 F.Supp. 1178, 1203 (W.D.N.C. 1988) TA \l "Thomas S. by Brooks v. Flaherty, 699 F.Supp. 1178 (W.D.N.C. 1988)" \s "Thomas S." \c 1  (freedom of expressive association case that explained “the right [to freedom of association] includes freedom from state coerced association.  Even an indirect infringement on associational rights is impermissible and subject to the closest scrutiny”).  Through qualified health insurance policies, the PPACA will force citizens to associate with medical professionals with whom certain of those citizens, such as Plaintiff Grapek, wish not to be associated.  Congress makes the relationship with traditional practitioners compulsory.  Citizens who previously relied on CAM healthcare but cannot afford both CAM and government “qualified” insurance are forced to accept care they do not want or go without.

Under Roberts TA \s "Roberts" , intimate relationships protected under the U.S. Constitution are “distinguished by such attributes as relative smallness, a high degree of selectivity in decision to begin and maintain the affiliation, and seclusion from others in critical aspects of the relationship.”  Roberts, 468 U.S. at 620.  Rust, 500 U.S. at 174-75.  The relationship between doctor and patient exhibits the intimacy, importance, selectivity, and seclusion defined by the Court Roberts.  Roberts, 468 U.S. at 620.  Medical decisions are highly personal to the individual.  See, e.g., Andrews v. Ballard, 498 F.Supp. 1038, 1047 (S.D. Tex. 1980) TA \l "Andrews v. Ballard, 498 F.Supp. 1038 (S.D. Tex. 1980)" \s "498 F.Supp." \c 1 ; Rust v. Sullivan, 500 U.S. 173, 174-75 (1991) TA \l "Rust v. Sullivan, 500 U.S. 173 (1991)" \s "Rust" \c 1  (free speech decision where Court stated:  “[i]t could be argued by analogy that traditional relationships such as that between doctor and patient should enjoy protection under the First Amendment from Government regulation…”).  A visit to the doctor requires open discussion and disclosure of personal information.  For many, the visit may come when the patient is most vulnerable.  The choice in doctor and treatment must rely on trust and comfort.  Often the patient’s only defense against the uncertainty of disease and injury is the doctor’s advice.  Indeed, the choice in a physician is highly personal.  The choice to receive treatment for disease, or to prevent disease, and who to receive it from is certainly a decision “central to the personal dignity and autonomy” that affects a “family’s destiny.”  Washington v. Glucksberg, 521 U.S. 702, 726 (1997) TA \l "Washington v. Glucksberg, 521 U.S. 702 (1997)" \s "Glucksberg" \c 1 .  
The protected relationship between patient and doctor was the focus of the Andrews decision in the Federal District Court for the Southern District of Texas.  See Andrews, 498 F.Supp. TA \s "498 F.Supp."  at 1045.  Andrews concerned the right of Texas citizens to obtain acupuncture treatments.  Id. at 1044-45.  The Texas Medical Practice Act and regulations promulgated pursuant thereto prevented the practice of acupuncture therapy except by licensed physicians.  Id. at 1039-40.  The Plaintiffs claimed that the challenged law “effectively eliminate[d] the practice of acupuncture in Texas, thereby depriving them of their [privacy] rights.”  Id. at 1043.  Citing the Supreme Court’s privacy decisions, the Court observed that “the interest in independence in making certain kinds of important decisions” is deemed “fundamental or implicit in the concept of ordered liberty.”  Id. at 1045 (citing Union Pacific R. Co. v. Botsford, 141 U.S. 250 (1891) TA \l "Union Pacific R. Co. v. Botsford, 141 U.S. 250 (1891)" \s "Union Pacific" \c 1 ; Roe TA \s "Roe"  v. Wade, 410 U.S. 113, 152 (1973); Carey v. Population Services International, 431 U.S. 678 (1977) TA \l "Carey v. Population Services International, 431 U.S. 678 (1977)" \s "Carey" \c 1 ; Whalen v. Roe, 429 U.S. 589 (1977)).  The Andrews Court explained that medical decisions are protected for two principal reasons:

First, although decisions relating to marriage, procreation, contraception, family relations, and child rearing and education often involve and affect other individuals as directly as they do one’s self, decisions relating to medical treatment do not.  They are, to an extraordinary degree, intrinsically personal.  It is the individual making the decision, and no one else, who lives with the pain and disease.  It is the individual making the decision, and no one else, who must undergo the treatment.  And it is the individual making the decision, and no one else, who, if he or she survives, must live with the results of that decision.  One’s health is a uniquely personal possession.  The decision of how to treat that possession is of no less personal nature.

Second, it is impossible to discuss the decision to obtain or reject medical treatment without realizing its importance.  The decision can either produce or eliminate physical, psychological, and emotional ruin.  It can destroy one’s economic stability.  It is, for some, the difference between a life of pain and a life of pleasure.  It is, for others, the difference between life and death.

Andrews, 498 F.Supp. TA \s "498 F.Supp."  at 1047.  In addition, for some individuals acupuncture was a protected choice between alternative and traditional care:  “The choice is no less important for those who would choose acupuncture over Western medical techniques.  The alternative Western treatment, whether drugs or surgery, may involve a serious risk of side effects or injury.  For example, a person suffering from severe lower back pain may, denied the choice of acupuncture, be forced to undergo a spinal fusion and risk becoming a virtual invalid for life.”  Id.
G.  TC "The PPACA's Individual Mandate Burdens the Fundamental Right" \f C \l "2" The PPACA’s Individual Mandate Burdens the Fundamental Right


The burden on citizens’ rights to obtain CAM services resulting from the PPACA is more profound in magnitude and extent than the loss of Texas citizens’ right to access acupuncture in Andrews.  The Federal Government need not expressly eliminate the choice of CAM health care for the right to medical choice to be implicated.  The question is whether the challenged statute effectively denies the right of privacy by “imposing a burden on,” or “significantly interfer[ing] with,” the citizen’s decision.  See Carey TA \s "Carey" , 431 U.S. at 686; Zablocki TA \l "Zablocki v. Redhail, 434 U.S. 374 (1978)" \s "Zablocki" \c 1 , 434 U.S. at 388.  In Andrews, the Texas Medical Practice Act did not render acupuncture therapy unlawful in toto.  Rather, Texas law permitted only licensed medical doctors to practice acupuncture.  Id. at 1041.  At the time, no licensed physician in Texas was skilled in the practice of acupuncture.  Id. at 1051.  Thus, the effect of the Texas Medical Practice Act was to burden the availability of acupuncture, even if the law did not expressly forbid it.  Id. (“[t]here can be little doubt that the articles and rules challenged in the present case ‘impose a burden on’ and ‘significantly interfere with’ the decision to obtain acupuncture treatment”).  The Andrews Court explained that the Texas law “not only burden[s] an individual’s right to decide (to obtain acupuncture treatment) by substantially limited access to the means of effectuating that decision, [it] essentially prohibit[s] the decision entirely.”  Id. at 1052.


The Defendants in this case contend that PPACA “does not prevent plaintiffs from continuing to see a practitioner of their choice who does not accept insurance.”  Def. Mot. to Dism. at 39 n.16.  Of course, the Defendants argument works only if American citizens have enough money to fund two health care plans:  one of the government’s choosing and one of their own.  For most Americans, however, limited income makes the two forms of health care mutually exclusive and, in any event, the forced association with insurers that cover services they do not want and the forced payment for that insurance delimits and burdens Americans right to access non-covered health care.  Because the government qualified health plans do not cover CAM health care, those citizens who rely on CAM for primary and preventative care cannot afford the same level of CAM care.  Moreover, citizens can continue their existing CAM health care only by diverting funds from other necessary expenditures; in which case a distinct injury occurs when other needs are sacrificed for government-endorsed insurance.  Citizens relying on CAM services receive little benefit from government-mandated insurance because the policies do not cover the medical care they use.  In the end, because the purchase of health care is one of the most significant expenses for average Americans, the argument that citizens can simply “continue to see” their existing physicians is specious.  

As in Andrews, the PPACA’s Individual Mandate “substantially limit[s] access to the means of effectuating” a choice in CAM health care.  The Federal Government has made the choice for citizens; they must purchase traditional Western health care that is endorsed by government “qualified” private health insurance plans.  The academic argument that Americans can purchase CAM services in addition to government qualified care does not lessen the burden on citizens’ right of choice to purchase CAM rather than government qualified care. 
  The burden is palpable.

The PPACA’s Individual Mandate violates the plaintiffs’ Substantive Due Process rights because, as discussed above, it significantly interferes with Americans’ ability to pay for the complementary or alternative medical treatment of their choosing, and directly and substantially infringes upon their freedom of intimate association by preventing them from associating exclusively with practitioners of their choosing.  Because the Individual Mandate “significantly interferes with the exercise of a fundamental right, it cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.”  Zablocki v. Redhail, 434 U.S. 374, 388 (1978) TA \s "Zablocki" .  See also U.S. v. Brandon, 158 F.3d 947, 956 (6th Cir. 1998) TA \l "U.S. v. Brandon, 158 F.3d 947 (6th Cir. 1998)" \s "Brandon" \c 1  (“[g]overnment action that burdens a fundamental right will survive a substantive due process challenge only if it can survive strict scrutiny, i.e., if it is narrowly tailored to a compelling governmental interest.”).
  The Individual Mandate is also subject to heightened review because a “direct and substantial interference with intimate association [is] subject to strict scrutiny, while lesser interferences merely [merit] rational-basis review.”  Akers v. McGinnis, 352 F.3d 1030, 1040 (6th Cir. 2003) TA \l "Akers v. McGinnis, 352 F.3d 1030 (6th Cir. 2003)" \s "Akers" \c 1  (internal quotations omitted).  “Government action has a direct and substantial influence on intimate association only where . . . those affected by the rule are absolutely or largely prevented from forming intimate associations with a large portion of the otherwise eligible population of people with whom they could form intimate associations.”  Flaskamp v. Dearborn Pub. Schools, 385 F.3d 935 (6th Cir. 2004) TA \l "Flaskamp v. Dearborn Pub. Schools, 385 F.3d 935 (6th Cir. 2004)" \s "Flaskamp" \c 1  (internal quotations omitted); see also Driggers v. City of Owensboro, Ky., 110 Fed. Appx. 449, 511 (6th Cir. 2004) TA \l "Driggers v. City of Owensboro, Ky., 110 Fed. Appx. 449 (6th Cir. 2004)" \s "Driggers" \c 1  (“government restraints that absolutely or largely preclude the formation of intimate associations are subject to strict scrutiny”) (internal quotations omitted).  Thus, the Constitution requires that the Court “examine carefully … the extent to which [the legitimate government interests advanced] are served by the challenged regulation.”  Moore v. East Cleveland, 431 U.S. 494, 199 (1977) TA \l "Moore v. East Cleveland, 431 U.S. 494 (1977)" \s "Moore" \c 1 .  

The Individual Mandate cannot be constitutional because it was not the least restrictive means of promoting the Government’s interest.  In particular, the Individual Mandate was not narrowly tailored to serve the Government’s interest because it contains no option to escape the Mandate.  Moreover, Congress had available several alternatives that were less restrictive than the Individual Mandate.  Congress could have provided an opt-out provision.  Congress could have implemented a version of federally financed universal health care in lieu of compulsory health insurance subject to penalties.
  Congress could have subsidized emergency care only, thus avoiding a substantial source of uncompensated care.  Those alternatives involve means that do not violate the plaintiffs’ right to freedom of association were rejected.  Thus, the Individual Mandate impermissibly infringes upon the plaintiffs’ substantive due process rights violation of the Constitution because it is not narrowly tailored to support the Government’s interest.
 TC "CONCLUSION" \f C \l "1" CONCLUSION
The amicus therefore respectfully requests that the Court deny the Defendants’ Motion to Dismiss.
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